
RECE~VED
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROL BOARD r
EkC 09 2004

STATE OF ILLiNOIS) Poflution Control BoardMIDWEST GENERATIONEME, LLC )
Petitioner, ) PCB04-185

) (Trade SecretAppeal)
V. )

)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

NOTICE OF FILING

To: BradleyP.Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter,Suite11-500
100 W. RandolphStreet
Chicago,IL 60601

LisaMadigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
OfficeoftheAttorneyGeneral
188WestRandolphStreet,Suite2000
Chicago,Illinois 60601

PLEASETAKE NOTICE thatI havetodayfiled with theOffice oftheClerkofthePollution
ControlBoardMidwest GenerationIEMB, LLC’s Motion to StriketheAttorneyGeneral’s
ClarificationofIEPA’s TradeSecretDetermination,acopyofwhich is herewithservedupon
you __

Dated: December9, 2004

SchiffHardinLLP
6600SearsTower
Chicago,IL 60606
(312)258-5687
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MIDWEST GENERATION EME, LLC )
Petitioner, ) PCB 04-185

) (Trade SecretAppeal)
v. )

)
ILLINOIS ENVIRONMENTAL )

PROTECTION AGENCY, )
Respondent. )

MIDWEST GENERATION EME, LLC’S MOTION
TO STRIKETHE ATTORNEY GENERAL’S

CLARIFICATION OF IEPA’S TRADE SECRET DETERMINATION

Pursuantto 35 Iii. Adm. Code § 101.500,Midwest GenerationEME, LLC (“Midwest

Generation”)respectfullysubmitsthis Motion to Strikethe AttorneyGeneral’sClarificationof

IEPA’s Trade SecretDetermination,or alternatively, portions thereof,and herebystatesas

follows:

1. OnNovember4, 2004, the illinois Pollution ControlBoard(the“Board”) ordered

the illinois EnvironmentalProtectionAgency(the “JEPA”) to file a supplementaltradesecret

decision “that statesthe reasoningbehind IEPA’s March 10, 2004 denial of trade secret

protection”to certainbusinessinformationMidwest Generationprovidedto IEPA. November4,

2004Orderat 34. The Boardspecifiedthat thematterwasbeingsent“to IEPA for the limited

purposeof having IEPA statethe reasoningfor its March 10, 2004 denial of tradesecret

protection”. November4, 2004Orderat 1-2.

2. On November30, 2004theAttorney Generalsubmitteda letter to the Board,on

AttorneyGeneralletterhead,which purportedto beIEPA’s “clarification” ofJEPA’s tradesecret

determination. (the “AG’s Letter”). TheAG’s Letterdoesnot constitutecompliancewith the



Board’sOrderand shouldbe stricken. TheBoard directedEPA, not theAttorney General,to

clarify its decision.PuttingasidetheproprietyoftheBoard’sOrder, it wasdirectedto theEPA

which hasthe exclusivelegislativeauthorityto decidesuchtradesecretmatters. See415 ILCS

5/7.1 While EPAmaysurelyseekadviceof its counsel,it cannotabdicateits statutoryduties,

norcan]EPA’s counselassumedecision-makingauthorityfor its client. 1 TheBoarddid not,nor

could it, authorizethe AttorneyGeneralto supplementIEPA’s decisionbecausethat office has

no independentstatutoryauthorityto issueEPA’s tradesecretdeterminations.On its face,this

lettershouldbe rejectedasnon-compliantwith theBoard’sorder.

3. Alternatively, Midwest Generationmovesto strikeportionsof theAG’s Letteras

beingbeyondthe scopeof theBoard’sOrder. First, theAG’s Letterarticulatesanewgroundfor

denyingtradesecretprotectionratherthanmerely“stating thereasonsfor [the] March 10, 2004

denial.” asrequiredby theNovember4, 2004Order. TheBoard did not authorizethe Attorney

General,or IEPA, to revisitEPA’s determinationto createnewgroundsfor denyingprotection

to Midwest Generation. Rather,EPA was limited to its original decisionandonly orderedto

explainthereasonsthatsupportedits March 10,2004Denial. November4, 2004Orderat 29-31.

TheMarch 10, 2004Denial specifiedthefollowing basisfor denyingprotectionto thebusiness

informationcontainedon pagesMWG 0024— MWG 0056 ofthe submittalto EPA (hereafter

the“GenerationChart”):

Midwest failed to adequatelydemonstratethat the information hasnot been
published, disseminated,or otherwise become a matter of general public
knowledgeand/or failed to demonstratethat the information has competitive
value.

In this regard,theletterwason the AttorneyGeneral’sletterhead,mailedfrom

the Attorney General’sChicagooffice, and signedby anAssistantAttorneyGeneralon
behalfof anEPA employee.
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March 10, 2004 Denial at 1. The AG’s Letter, however,goesbeyondexplainingwhy these

conclusionsweremadeby addinga newbasisfor thedenial; theAttorneyGeneralnow asserts,

for the first time, that theGenerationChart constitutesemissionsdata. AG’s Letterat 4-5. The

Boarddid not authorizetheAttorney General,or EPA, to issuea new denial, theBoard only

authorizedEPAto explainthe reasoningsupportingtheMarch 10, 2004 Denial. Accordingly,

theportionsof the letterpertainingto thenewargumentthat the GenerationChartis emissions

datais contraryto theBoard’sOrderandshouldbestricken.

4. Second,Midwest Generationmovesto strikethe portionsof theAG’s Letter,that

containfalseand irrelevantstatementsregardingconversationsbetweenthe EPAandMidwest

Generation.TheAttorneyGeneralclaimsthat prior to makingits tradesecretdetennination,the

EPA had discussionswith Midwest Generationabout purported.deficienciesin Midwest

Generation’sStatementof Justification. SeeAG’s Letter at 2. This assertionis false. As set

forth in theattachedaffidavit ofMaryAnnMullin, anattorneyfor Midwest Generation,Midwest

Generationdid not haveconversationswith EPA aboutallegeddeficienciesin its Statementof

Justificationbeforethe March 10, 2004Denialwasissued. After receiptof the.March 10, 2004

Denial, Midwest Generationdid have conversationswith IEPA to discussthe denial. The

representationthatEPA hadpre-decisionalconversationswith Midwest Generationis falseand

shouldbestrickenfrom therecord.

5. In addition,evenif this paragraphweretrue, it still shouldbe strickenbecauseit

is not relevantto the limited purposeof theNovember4, 2004Order. The BoardorderedEPA

to explain the reasoningbehind its determination. This paragraphdoesnot explain EPA’s

reasoning,it is only a self-serving,belatedandmisguidedattemptto createthe falseimpression

with theBoard, andin therecord,that Midwest Generationhadanopportunityto know, discuss
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andrespondto the reasoningfor the EPA’s decisionin advanceof it becomingfinal in the

March 10, 2004Denial. This obvious attemptto bolstertheEPA’spositionon thedueprocess

issueis not beforetheBoardat this time. Thetime to makethis argument,if at all, waswhen

this issuewasbriefedthispastsummer.

WHEREFORE,Midwest Generation.respectfullyrequeststhat theBoard enteran order

striking theAG’s Letter in its entirety. Alternatively, Midwest Generationrespectfullyrequests

thattheBoardstrike(1) theportionsoftheAG’s Letteronpages3, 4, and5 relatingto thenewly

createdargument that the GenerationChart containsemissionsdata; and (2) the false and

irrelevantparagraphon page2 of the AG’s Letterallegingthat Midwest Generationand EPA

hadconversationsaboutMidwest Generation’sStatementofJustificationbeforethe EPAissued

its March 10, 2004Denialbestricken.

Dated:December~ 2004 .

Respectfullysubmitted,

MID WESTGENERATIONEMB, LLC

• Byj~~~(,/h’f
,,,~V SheldonA. Za~t’

SCHIFFHARD1NLLP
6600SearsTower
Chicago,Illinois 60606
(312)258-5540

Attorneyfor

Midwest GenerationBME, LLC
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MIDWEST GENERATION EME, LLC
Petitioner,

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)
) PCB 04-185
) (Trade SecretAppeal)
)
)
)
)
)
)

AFFIDAVIT OFMARY ANN MULLIN

I, Mary A. Mullin, being duly sworn, testify to the following facts of which I am

personallyaware: • •

1. I am an attorneywith Schiff Hardin, LLP. Schiff.Hardin,LLP hasrepresented

Midwest Generation,EME, LLC in connectionwith theassertionof Midwest Generation’strade

secretclaimspertainingto certainbusinessinformationprovidedto EPA onNovember6, 2003.

I assistedin drafting Midwest Generation’sStatementof Justificationsubmittedto EPA on

January23,2004.

2. On or aboutMarch 15, 2004, SchiffHardinreceivedthe EPA’s March 10, 2004

denial oftradesecretprotectionasto this businessinformation.(“March 10, 2004Denial”). On

March 18, 2004,I hadmy first conversationwith EPA regardingtheMarch 10, 2004Denialand

Midwest Generation’sStatementof Justification. I did not discussMidwest Generation’s

Statementof Justificationwith EPAbeforetheMarch 10, 2004Denialwasissued. •

3. After appropriateinvestigation, I have no knowledgeof any Schiff Hardin

- attorneywho had discussionswith EPA regardingthe sufficiency of Midwest Generation’s

Statementof JustificationbeforetheMarch 10, 2004Denialwasissued.



4. Even during the post-decisionaldiscussionsI had with EPA, EPA never

discussedMidwest Generation’s“apparent failure to follow its own proceduresfor ensuring

protectionof tradesecretinformation” or the failure “to addressthe completechainof custody

for the informationin dispute”asallegedin theAttorneyGeneral’sletterofNovember30, 2004.

~

Signedandsubscribedto beforeme
On this 9~ dayofDecember,2004

7----——. ‘ 9c~I~ ~

• ~m;v13Id~Ioi~
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CERTIFICATE OF SERVICE

I, the undersigned,certify thatI haveservedtheattachedMidwestGenerationEME, LLC’s
Motionto StriketheAttorneyGeneral’sClarificationofEPA’s TradeSecretDetermination,by
U.S.Mail, uponthefollowing persons:

LisaMadigan
MatthewDunn
AnnAlexander
PaulaBeckerWheeler
Office oftheAttorneyGeneral
188WestRandolphStreet,Suite2000
Chicago,Illinois 60601

Dated: Chicago,Illinois
December9, 2004

BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph,Suite11-500
Chicago,IL 60601

Respectfullysubmitted,

MIDWESTGENERATIONEME, LLC

By: .1

SheldonA. Zabe

SCHIFFHARDIN LLP
6600SearsTower
Chicago,illinois 60606
(312)258-5540

OneoftheAttorneysfor
Midwest GenerationEME, LLC
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